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Before the
COPYRIGHT ROYALTY JUDGES
Washington, D.C.

In the Matter of )
)
Distribution of 2000, 2001, 2002 ) Docket No. 2&RB CD
And 2003 Cable Royalty Funds ) 2000-2003 (Phgg&tdcond
) Remand)

)

INDEPENDENT PRODUCERS GROUP’S OPPOSITION TO
SETTLING DEVOTIONAL CLAIMANTS’ MOTION FOR FINAL
DISTRIBUTION UNDER 17 U.S.C. § 801(b)(3)(A);
IPG MOTION FOR SANCTIONS

Worldwide Subsidy Group LLC (a Texas limited liatyilcompany)
dba Independent Producers Group ("IPG") hereby #abtsOpposition to
Settling Devotional Claimants’ Motion for Final Digbution under 17
U.S.C. 8§ 801(b)(3)(AandMotion for Sanctions

INTRODUCTION

The unfortunate circumstance presented by thérigeRevotional
Claimants (“SDC") is one of misrepresentation te fludges, and purposeful
sabotage of these proceedings. Despite the Shr@afively representing

to IPG that all settlement discussions were confidé and despite IPG
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expressly informing the SDC that it consideredghmduct of those
discussions to be confidential, the SDC has indwukeexhibits to its motion
all of the confidential settlement correspondenuoeragst the parties.
Review of those emails, and the settlement offerdasned therein,
conspicuously reflect the phrase “CONFIDENTIAL SEEMENT
COMMUNICATION?”, drafted by counsel for the SDC’s ovhand. See
SDC Exhs. 1, 2, 3 (July 11 and July 12 correspooelenThe SDC's
inclusion of that correspondence, after affirmdtivepresenting that it
would be kept “confidential”, is nothing less thaantemptuous of the
notion of confidentiality. To the extent that thedges desire to “maintain
the integrity of these proceedings”, here is theoofunity.

Notably, while the SDC asserts that the entirétye “agreement”
between IPG and the SDC is contained in only postiaf two emails (SDC
motion at 1-2), the SDC nevertheless include<titeety of those emails
and scores of other emails between the partidgs gxhibits, i.e., the entire
chain of email correspondence. Nonetheless, wdwreenient, the SDC
had no hesitation to excise information it did desire to be made public, as

reflected in the redactions appearing in all trokthe SDC's exhibits.
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Clearly, the SDC'’s ulterior motive was to revealadlthe information that
IPG was assured would not be revealed (even Iewamt to the issue of
whether a settlement agreement had been reachiith,helding
confidential all of the information that the SDQldiot want revealed.
Notably as well, while obvious issues of confitiglity were

articulated by IPGrior to any contact with the Judges informing them that
a settlement had been reached, the SDC made napattefile any portion
of the communications under seal, as is commonpladenstead presented
them for the world to see.

Furthermore, while the primary purpose of agreersenfidentiality
is to shield the settlement details from the Judigesder to avoid such
settlements from influencing future determinatiadhg, SDC present the
agreed-upon settlement percentages and related woications directly to
the standing Judges, making it impossible to “ugfrithe bell that has been
struck.

Moreover, while the text of the SDC motion recities only two
excerpts that it asserts define the entire scopieecsettlement agreement, it

(i) omitsthe caveat that was contained in IPG’s acceptahdsstribution
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percentages as though it did not exiahd (ii) in the SDC'’s proposed order
nevertheless includes a provisimund nowheravithin the purportedly

defining excerpts.

' The full text of IPG’s July 16, 2019 email, whir IPG accepted the
distribution percentages being offered by the S€Dtains a caveat that
requires certain information to be confirmed by ltheensing Division:

“Arnie, IPG accepts the SDC's offer of 31.25% @& #900-2003
cable royalty pool attributable to the devotionadgramming
category in order to settle the 2000-2003 cablegwding. We have
reached out to the Licensing Division of the CoglytiOffice in order
to determine the exact value of such pool, buticeiit to say that as
long as the figures provided to IPG by the SDC jonesly were
accurate when made (figures IPG has been relyirfgraseveral
years), there will be no issue.”

SDC Exh. 1 (July 16 email from Boydston to Lutzker)

2 Specifically, the SDC’s proposed order incluthesfollowing text:

“This agreed distribution for cable royalty yeaf@ through 2003 in
the Devotional category shall have no effect ona@ther categories,
funds, or years.”

Although IPG would have been receptive to a provisn a “confidential”
settlement agreement, whereby the Judges couldenofluenced by the
agreed-upon percentages, if such percentages wbeerhade available to
the Judges, IPG woulibt have agreed to such provision.
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Finally, although the SDC allege that IPG consembettie parties
informing the Judges of a settlemaifter the SDC had raised an issue with
IPG regarding confidentiality, the communicatiortviieen the parties
reflect a very different situation. The SDC’s osammunication makes
clear that the SDC’s concern with confidentialitgsaypremised on:

“[T]he practical obstacles [of designating a comnagent and
with calculating interest from figures only the érsing
Division retains that] will be difficult or imposgsle to
overcome”.

SDC Exh. 1 (July 16 and 17 emails from SDC to IP®).this statement,
IPG immediatelyinformed the SDC that IPG:

“was waiting to hear back from the Licensing Diwvisi
regarding information that should allow us to méwevard
confidentially”

SDC Exh. 1 (July 17 email from IPG to SDC)(emphasided). Such was
the last communication from IPG before the SDC psaal notifying the
Judges that a settlement had been entered intvirdel PG with the distinct
understanding that IPG’s suggestions to addresSBx@/ concerns were
sufficient. While the SDC suggest that IPG waiaag concern for

confidentiality, the contrary is true — IPG artiatdd the means to address
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the SDC'’s “practical obstacles”, and reiteratecekpectation that the
agreement would be confidential. The SDC madeljection thereto, and
understood this fact when it prepared and submitt¢de Judges th#oint
Notice of Settlement and Motion for Stay

IPG further addressed the SDC'’s “practical obstamfielesignating a
common agent — as has existed weitith and evergettlement between IPG
and the SDC for the last two decades, and as betaleather parties
entering into settlement agreements in these pobogs— by proposing that
the SDC act as the common agent by receiving ttamba of devotional
programming funds, then distributing IPG’s shart”G. See SDC Exh. 2
(July 18 email from IPG to SDC, and attached dvafiroposed settlement
agreement, at para. 2.3). To IPG’s proposal, i€ Bdicated without
explanation that it was rejecting such provisi@DC Exh. 3 (July 18 email
from SDC to IPG). In response, IPG agreed to adbepresponsibility as
common agent, and incorporated such change indavadnaft. SDC Exh. 3
(July 18 email from IPG to SDC). Notwithstanditige SDC then rejected
having IPG as the “common agent”,aarycommon agent [SDC Exh. 3

(July 19 email from SDC to IPG)], despite previguspining to IPG that a
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common agent would be necessary to maintain canfedgy. SDC Exh. 3
(July 18 email from SDC to IPG).

In sum, in order to avoid keeping the settlemen¢agent
confidential, the SDC simply refused to agree stracture that (it
acknowledged) must exist in order to keep theesatht agreement

confidential — the appointment of any common agent.

ARGUMENT

A. IF THE JUDGES DEEM THERE TO BE AN EFFECTIVE
‘SETTLEMENT AGREEMENT", IT MUST
ADDITIONALLY ASSESS AN APPROPRIATE SANCTION
AGAINST THE SDC AND ITS LEGAL COUNSEL.

In the event that the Judges deem there to befartieé settlement
agreement, there can be no alternative other thatrictly impose the terms
that were agreed upon. That is, the Judges mgsiresthe Licensing
Division to engage in an analysis to determineatmeunt allocable to the
devotional programming category, taking into coasition the amounts
previously advanced to the SDC and the growth @fémaining capital, all
before imposing the percentage splits agreed uptween IPG and the
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SDC. Further, and as was @xplicit caveat of IPG’s acceptance, if the
monetary figures previously reported by the SD@PG as allocable to the
devotional programming category was inaccurate f{sek, supra), IPG’s
share of the devotional programming category momiest be adjusted
upward to account for such discrepancy. Furtlmer Judges must disregard
provisions such as those submitted by the SDC ®p#s “proposed
order” that find no basis in the narrow agreemkat the SDC asserts was
entered into. See fn. 2, supra.

Notwithstanding, in prior circumstances, partiegensought to have
IPG sanctioned fanadvertentlydisclosing information subject to a
protective order. In the instant circumstance SB€ should be sanctioned
for theknowingrefusal to keep its settlement communications VA&
confidential after representing that such commuitoa would be deemed
confidential.

Obviously, allowing a party to breach its expregsresentations of
confidentiality without consequence will stifle apgssibilities of
settlement. IPG, predictably, will head into ngoations with the SDC

from this point forward without both a requiremehtconfidentiality and a

8
INDEPENDENT PRODUCERS GROUP'S OPPOSITION TO
SETTLING DEVOTIONAL CLAIMANTS MOTION FOR FINAL
DISTRIBUTION UNDER 17 U.S.C. § 801(b)(3)(A);
IPG MOTION FOR SANCTIONS



defined “liquidated damages” provision — all befexe@r negotiating with
the SDC. This unfortunate development is the tiresult of the improper
actions taken by the SDC and its legal counsetfallhich should never
have occurred.

In fact, simply imposing the distribution percergagegotiated
between IPG and the SDC will not now make IPG whdiG has been
damaged in an overt, obvious way, for which bot@ Bhould be
recompensed and the SDC should be sanctioned anaanthat will
provide a sufficient deterrent for engaging in sbobaches in the future.
IPG has a variety of suggestions, one or more a¢lwshould be imposed
on the SDC:

1) Impose a monetary sanction against the SDC in auanhequal to
the last offer made by IPG prior to agreeing toghecentages later
agreed upon. That offer was set forth in the gpoadence
attached as exhibits to the SDC motion, and staggdPG “would

be willing to take [“what the CRB ordered the fitishe around”],
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less $100,000%. See SDC Exh. 1 (July 12 email from IPG to
SDC);
2) Impose a monetary sanction against the SDC in auatrequal to
the costs of the 2000-2003 cable distribution pedaggs;
Regardless, and in addition to the foregoing, adsmonent should
specifically issue against the author of the SD@iong Matthew MacLean
and the law firm of Pillsbury, Winthrop, etal.
Regardless, and in addition to the foregoing, th€ $otion and its
accompanying exhibits, should immediately be s&ickom the record, and

removed from the eCRB system that allows onlinessthereto, as with

® Such percentages are set forth infhmal Distribution Order at 78 Fed.
Reg. 64984 (Oct. 30, 2013).

* As a basis of comparison, the Judges formalfgyadshed IPG and its
counsel when a motion was served on opposing cbales#ronically, but
was not thereafter followed by the mailing of acheopy. See Docket no.
2012-6 CRB CD 2004-2009 (Phase xder Admonishing IPGJan. 3,
2017). An issue arose because the SDC and MPAAseball claimed to
have never received the email, and even thoughsle@insel forwarded a
copy of the confirmation to those counsel withimates of being informed
by them that they were unaware of the motion, dfeted those parties the
opportunity to submit opposition briefs if they @ed, the failure to follow
up with a hard copy was deemed worthy of admonistimiel.
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each passing day they continue to make publiclylawa communications
that were expressly subject to a representati@monfidentiality.
B. IF THE JUDGES DEEM THERE TO BE NO EFFECTIVE
‘SETTLEMENT AGREEMENT”, IT MUST REINSTITUTE
THE PROCEEDINGS WITH A NEW PANEL OF JUDGES.
Most disturbing is that by breaching its agreenaéronfidentiality
with IPG — set forth in its own emails -- the SD&mecessarily limited any
constructive means to remedy its indiscretion tdeast any remedy that can
be easily effectuated. While IPG previously hasldption of simply
informing the SDC that the parties were at an irmpa® the term of
confidentiality, and that no settlement agreemeat therefore been reached,
the SDC has taken it upon itself to “poison thel’\®f conveying the
specifics of the parties’ settlement negotiatianthe Judges and the world.
Now that such option has been removed, IPG canamdyre that it will not
be prejudiced by the SDC’s imprudent revelatiordbgnanding that an
entirely different panel of Judges be enlistedriteo to review this

administrative matter — Judges that have not de=8DC motion or its

exhibits.
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Consequently, and to assure that IPG is not piegddy the SDC'’s
acts in direct contravention of the representatafreonfidentiality that the
SDC made, if the Judges opine that a “settlememgtesgent” was not
reached, the Judges should recuse themselvestirsproceeding. In turn,
the Librarian should be notified of the situatiand a different group of
Judges empaneled in order to complete the proagedin

CONCLUSION

It is difficult to conceive of a party engagingthre type of behavior
demonstrated by the SDC, and the undersigned was witnessed it during
his career. Unlike any prior sanctionable acts@méed to the Judges, all of
which involved inadvertent revelations of infornaatj or actions for which
only technical non-compliance with a regulationlddae asserted, the SDC
submitted its motiokknowingthat it was revealing confidential
communications that it had agreed to keep confider@indknowingthat
IPG objected to revelation of their confidentiah@ounications. Moreover,
such information included a wide swath of inforroatunnecessary to
establish the SDC’s argument that a settlementeaggat had been entered

into, demonstrating an ulterior motive for the SB@hpermissible breach.
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IPG contends that a settlement agreement had baehed with the
SDC, and it was subject to the same terms of cenfidlity as to which the
settlement negotiations were expressly subjedhelfSDC disagreed, it was
within its discretion to assert that no agreemexat lbeen entered into, and
could have done so before informing the Judgesatlsattiement agreement
had been concluded. It was not within the SDCsedition to demand the
existence of an agreement, and then reveal comations clearly subject
to an agreement of confidentiality. Having engaigeits chosen course of
action, the SDC has now denied IPG any opportuaifyroceed before the
current panel of Judges in the absence of thewladyge of those
confidential communications.

Significant sanctions are warranted.
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Respectfully submitted,

Dated: August 5, 2019 /sl
Brian D. Boydston, Esq.
California State Bar N0.155614

PICK & BOYDSTON, LLP

2288 Westwood Blvd., Ste. 212
Los Angeles, California 90064
Telephone: (424)293-0111
Email: brianb@ix.netcom.com

Attorneys for Independent
Producers Group
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CERTIFICATE OF SERVICE
| hereby certify that on this August 5, 2019, aycopthe foregoing

was electronically filed and served on the follogvparties via the eCRB
system.

/s/

Brian D. Boydston
DEVOTIONAL CLAIMANTS:

Matthew MacLean
Michael Warley

Jessica Nyman

Pillsbury, Winthrop, et al.
1200 17" Street, NW
Washington, D.C. 20036
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Proof of Delivery

| hereby certify that on Monday, August 05, 2019, | provided a true and correct copy of the
INDEPENDENT PRODUCERS GROUP’S OPPOSITION TO SETTLING DEVOTIONAL
CLAIMANTS’ MOTION FOR FINAL DISTRIBUTION UNDER 17 U.S.C. 8§ 801(b)(3)(A); IPG
MOTION FOR SANCTIONS to the following:

Settling Devotional Claimants (SDC), represented by Michael A Warley, served via
Electronic Service at michael.warley@pillsburylaw.com

Signed: /s/ Brian D Boydston



